
TABLE OF CONTENTS
COVER

FOREWARD

ACKNOWLEDGMENTS

DEDICATION

TABLE OF CONTENTS

CHAPTER 1

GENERAL PRINCIPALS

1.1 GENERALLY

1.2 DEFINITIONS

1.2.1 COMMENTS

1.3 WITHIN THE STATE

1.4 MENS REA

1.5 ACCEPTANCE OF PLEA BY THE COURT

1.6 DOUBLE JEOPARDY

CHAPTER 2

DRIVING UNDER THE INFLUENCE OF ALCOHOL, DRUGS,

OR A COMBINATION OF BOTH OR WITH SPECIFIED OR

UNSAFE BLOOD ALCOHOL CONCENTRATION

2.1 GENERALLY

2.2 STATUTES 

2.3 METHODS OF PROOF 

2.4 CONSTITUTIONALITY  

2.5 DEFENSE NOT AVAILABLE IN DUI PROSECUTIONS 




Utah Prosecution Council


DRIVING UNDER THE


INFLUENCE
PROSECUTION MANUAL


The how-to resource manual on prosecuting DUI cases.





 
 
Cover




FOREWARD


Impaired driving and related offenses is a pervasive that affects the entire
population of the State of Utah.  Despite prevailing views on the
consumption of alcohol within the state, impaired driving continues to take
the lives of dozens of our fellow citizens each year and causes nearly
incalculable damage to property and health of the state.


Prosecutors throughout the state, in conjunction with our colleagues in law
enforcement and substance abuse treatment, deal with this problem on a
daily basis.  Despite the severity of impaired driving cases and their
complexity, it is often the newer, less experienced prosecutors who are
assigned the DUI case load.  


It is the intent of this manual to provide a basic understanding of the laws,
rules, and other complexities of these crimes.  It is not the intent of the
author to create a manual that will address every possible new issue that
may arise within the context of DUI prosecution.  It is, instead, hoped that
this manual will provide a starting point in presenting a DUI case and
dealing with defense motions.


Users of this manual should understand that every attempt has been made
to ensure the currency and accuracy of the information contained herein. 
However, all statutes and cases should be verified when using as a
reference in court pleadings.


Please use this manual as a tool to do good and to enhance the safety of
the highways within your respective communities.  The protection of human
life and the preservation of public safety is at the core of prosecution
practice.  Aggressive and competent handling of impaired driving cases will
address this as effectively as almost any other part of your practice.
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This manual is dedicated to the memory of all those who have lost their
lives as a result of another’s decision to drive impaired.  Those lives lost
are irreplaceable.


It is the hope of the author that through aggressive prosecution of impaired
driving cases, we can eventually reach the goal of zero fatalities on Utah’s
highways.





		Page 1

		Page 2

		Page 3

		Page 4



DUI Manual
 
Foreward




FOREWARD


Impaired driving and related offenses is a pervasive that affects the entire
population of the State of Utah.  Despite prevailing views on the
consumption of alcohol within the state, impaired driving continues to take
the lives of dozens of our fellow citizens each year and causes nearly
incalculable damage to property and health of the state.


Prosecutors throughout the state, in conjunction with our colleagues in law
enforcement and substance abuse treatment, deal with this problem on a
daily basis.  Despite the severity of impaired driving cases and their
complexity, it is often the newer, less experienced prosecutors who are
assigned the DUI case load.  


It is the intent of this manual to provide a basic understanding of the laws,
rules, and other complexities of these crimes.  It is not the intent of the
author to create a manual that will address every possible new issue that
may arise within the context of DUI prosecution.  It is, instead, hoped that
this manual will provide a starting point in presenting a DUI case and
dealing with defense motions.


Users of this manual should understand that every attempt has been made
to ensure the currency and accuracy of the information contained herein. 
However, all statutes and cases should be verified when using as a
reference in court pleadings.


Please use this manual as a tool to do good and to enhance the safety of
the highways within your respective communities.  The protection of human
life and the preservation of public safety is at the core of prosecution
practice.  Aggressive and competent handling of impaired driving cases will
address this as effectively as almost any other part of your practice.







ACKNOWLEDGMENTS


I take very little credit for the “writing” of this manual.  It has been, for the
most part, an effort in compilation and editing.  The contributions of many
people have made this manual possible.  Any mistakes or inadequacies
found herein are mine and should not reflect on these fine people who
assisted.  


In acknowledgment of these contributions and their decidedly superior
intellects, I must thank the following:


For the format and style of the manual, Amy Bain and Bianca Bentzin from
the Phoenix City Prosecutor’s Office.


For the 1988 version of this manual, Barbara J. Byrne.


For the materials, background, and information relating to the investigation
of impaired driving, Troopers Jacob Cox, Arlow Hancock, Michelle
McLaughlin, and Kellie Oaks.


For the money to produce this manual, the National Highway Safety
Administration, and the Utah Highway Safety Office.  NHTSA provided
much of the text for the manual as well.


For their direction, support and guidance, Sgt. Ted Tingey, and Teri Pectol
with the UHSO.


For technical support with the formatting of the CDs, Ronald Weight,
technology director extraordinaire from the Utah Prosecution Council.


For their thorough research and acceptance of my “can-this-be-done-
tomorrow?” requests, Lorna Fertig and Peter Leavitt,  UPC law clerks.


For their invaluable assistance with proof-reading, forms, sample motions,
and years of experience, the excellent prosecutors Janice Frost, Ed
Berkovich, Melanie Serassio, John Holliday, Rick Romney, and others too
numerous to mention.







For all of the countless moments of support, assistance and direction, UPC
Executive Director Mark Nash and Training Coordinator, Marilyn
Jasperson; without whom working at UPC wouldn’t be nearly as enjoyable.


For the comp time that I hope to use someday, the Attorney General’s
Office.


And finally, but most importantly, my wife Wendy and children Kevin and
Mirren, who have endured my absences and late nights while I have
worked on this project.


Brent G. Berkley
Traffic Safety Resource Prosecutor
Utah Prosecution Council
March, 2007







DEDICATION


This manual is dedicated to the memory of all those who have lost their
lives as a result of another’s decision to drive impaired.  Those lives lost
are irreplaceable.


It is the hope of the author that through aggressive prosecution of impaired
driving cases, we can eventually reach the goal of zero fatalities on Utah’s
highways.





		Page 1

		Page 2

		Page 3

		Page 4



DUI Manual
 
Acknowledgments




FOREWARD


Impaired driving and related offenses is a pervasive that affects the entire
population of the State of Utah.  Despite prevailing views on the
consumption of alcohol within the state, impaired driving continues to take
the lives of dozens of our fellow citizens each year and causes nearly
incalculable damage to property and health of the state.


Prosecutors throughout the state, in conjunction with our colleagues in law
enforcement and substance abuse treatment, deal with this problem on a
daily basis.  Despite the severity of impaired driving cases and their
complexity, it is often the newer, less experienced prosecutors who are
assigned the DUI case load.  


It is the intent of this manual to provide a basic understanding of the laws,
rules, and other complexities of these crimes.  It is not the intent of the
author to create a manual that will address every possible new issue that
may arise within the context of DUI prosecution.  It is, instead, hoped that
this manual will provide a starting point in presenting a DUI case and
dealing with defense motions.


Users of this manual should understand that every attempt has been made
to ensure the currency and accuracy of the information contained herein. 
However, all statutes and cases should be verified when using as a
reference in court pleadings.


Please use this manual as a tool to do good and to enhance the safety of
the highways within your respective communities.  The protection of human
life and the preservation of public safety is at the core of prosecution
practice.  Aggressive and competent handling of impaired driving cases will
address this as effectively as almost any other part of your practice.







ACKNOWLEDGMENTS


I take very little credit for the “writing” of this manual.  It has been, for the
most part, an effort in compilation and editing.  The contributions of many
people have made this manual possible.  Any mistakes or inadequacies
found herein are mine and should not reflect on these fine people who
assisted.  


In acknowledgment of these contributions and their decidedly superior
intellects, I must thank the following:


For the format and style of the manual, Amy Bain and Bianca Bentzin from
the Phoenix City Prosecutor’s Office.


For the 1988 version of this manual, Barbara J. Byrne.


For the materials, background, and information relating to the investigation
of impaired driving, Troopers Jacob Cox, Arlow Hancock, Michelle
McLaughlin, and Kellie Oaks.


For the money to produce this manual, the National Highway Safety
Administration, and the Utah Highway Safety Office.  NHTSA provided
much of the text for the manual as well.


For their direction, support and guidance, Sgt. Ted Tingey, and Teri Pectol
with the UHSO.


For technical support with the formatting of the CDs, Ronald Weight,
technology director extraordinaire from the Utah Prosecution Council.


For their thorough research and acceptance of my “can-this-be-done-
tomorrow?” requests, Lorna Fertig and Peter Leavitt,  UPC law clerks.


For their invaluable assistance with proof-reading, forms, sample motions,
and years of experience, the excellent prosecutors Janice Frost, Ed
Berkovich, Melanie Serassio, John Holliday, Rick Romney, and others too
numerous to mention.







For all of the countless moments of support, assistance and direction, UPC
Executive Director Mark Nash and Training Coordinator, Marilyn
Jasperson; without whom working at UPC wouldn’t be nearly as enjoyable.


For the comp time that I hope to use someday, the Attorney General’s
Office.


And finally, but most importantly, my wife Wendy and children Kevin and
Mirren, who have endured my absences and late nights while I have
worked on this project.


Brent G. Berkley
Traffic Safety Resource Prosecutor
Utah Prosecution Council
March, 2007







DEDICATION


This manual is dedicated to the memory of all those who have lost their
lives as a result of another’s decision to drive impaired.  Those lives lost
are irreplaceable.


It is the hope of the author that through aggressive prosecution of impaired
driving cases, we can eventually reach the goal of zero fatalities on Utah’s
highways.





		Page 1

		Page 2

		Page 3

		Page 4



DUI Manual
 
Dedication




CHAPTER 1


GENERAL PRINCIPLES


1.1 GENERALLY


Various terms used when prosecuting DUI cases have unique definitions
and usage.  Those definitions can be found in statue and case law.  The
following are the important definitions and concepts relevant to DUI
prosecution.


1.2 DEFINITIONS


The Utah Code contains most of the relevant definitions for DUI
prosecutions:


32A-1-105. Definitions.


As used in this title:  


(2) "Alcoholic beverages" means "beer" and "liquor" as the terms are
defined in this section.  


(5) (a) "Beer" means any product that:  
(i) contains 63/100 of 1% of alcohol by volume or 1/2 of 1% of alcohol by
weight, but not more than 4% of alcohol by volume or 3.2% by weight; and  
(ii) is obtained by fermentation, infusion, or decoction of any malted grain.  


1.1 GENERALLY
1.2 DEFINITIONS


1.2.1 COMMENTS
1.3 WITHIN THE STATE
1.4 MENS REA
1.5 ACCEPTANCE OF PLEA BY THE COURT
1.6 DOUBLE JEOPARDY



http://le.utah.gov/~code/TITLE32A/htm/32A01006.htm





(b) Beer may or may not contain hops or other vegetable products.  
(c) Beer includes a product that:  
(i) contains alcohol in the percentages described in Subsection (5)(a); and  
(ii) is referred to as:  
(A) malt liquor;  
(B) malted beverages; or  
(C) malt coolers.  


(22) "Intoxicated" means that to a degree that is unlawful under Section
76-9-701 a person is under the influence of:  
(a) an alcoholic beverage;  
(b) a controlled substance;  
(c) a substance having the property of releasing toxic vapors; or  
(d) a combination of Subsections (22)(a) through (c).  


25) (a) "Liquor" means alcohol, or any alcoholic, spirituous, vinous,
fermented, malt, or other liquid, or combination of liquids, a part of which is
spirituous, vinous, or fermented, and all other drinks, or drinkable liquids
that contain more than 1/2 of 1% of alcohol by volume and is suitable to
use for beverage purposes.  
(b) "Liquor" does not include any beverage defined as a beer, malt
liquor, or malted beverage that has an alcohol content of less than 4%
alcohol by volume.  


(30) "Minor" means any person under the age of 21 years. 


(60) (a) "Wine" means any alcoholic beverage obtained by the
fermentation of the natural sugar content of fruits, plants, honey, or milk, or
any other like substance, whether or not other ingredients are added.  
(b) "Wine" is considered "liquor" for purposes of this title, except as
otherwise provided in this title.


41-6a-102. Definitions.


(7) "Commissioner" means the commissioner of the Department of Public
Safety. 


(10) "Department" means the Department of Public Safety. 



http://le.utah.gov/~code/TITLE76/htm/76_0B037.htm

http://le.utah.gov/~code/TITLE41/htm/41_04003.htm





(20) "Highway" means the entire width between property lines of every
way or place of any nature when any part of it is open to the use of the
public as a matter of right for vehicular travel.


33) (a) "Motor vehicle" means a vehicle which is self-propelled and every
vehicle which is propelled by electric power obtained from overhead trolley
wires, but not operated upon rails.  
(b) "Motor vehicle" does not include vehicles moved solely by human
power and motorized wheel chairs.  


(38) "Operator" means a person who is in actual physical control of a
vehicle.  


(70) "Vehicle" means a device in, on, or by which a person or property is
or may be transported or drawn on a highway, except devices used
exclusively on stationary rails or tracks.


41-6a-501. Definitions.


(1)  As used in this part:  


(a) "Assessment" means an in-depth clinical interview with a licensed
mental health therapist:  


(i) used to determine if a person is in need of:  


(A) substance abuse treatment that is obtained at a substance abuse
program;  
(B) an educational series; or  
(C) a combination of Subsections (1)(a)(i)(A) and (B); and  
(ii) that is approved by the Board of Substance Abuse and Mental Health in
accordance with Section 62A-15-105.  


(b) "Educational series" means an educational series obtained at a
substance abuse program that is approved by the Board of Substance
Abuse and Mental Health in accordance with Section 62A-15-105.  


(c) "Negligence" means simple negligence, the failure to exercise that
degree of care that an ordinarily reasonable and prudent person exercises



http://le.utah.gov/~code/TITLE41/htm/41_04040.htm
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under like or similar circumstances.  


(d) "Screening" means a preliminary appraisal of a person:  
(i) used to determine if the person is in need of:  
(A) an assessment; or  
(B) an educational series; and  
(ii) that is approved by the Board of Substance Abuse and Mental Health in
accordance with Section 62A-15-105.  


(e) "Serious bodily injury" means bodily injury that creates or causes:  
(i) serious permanent disfigurement;  
(ii) protracted loss or impairment of the function of any bodily member or
organ; or  
(iii) a substantial risk of death.  


(f) "Substance abuse treatment" means treatment obtained at a
substance abuse program that is approved by the Board of Substance
Abuse and Mental Health in accordance with Section 62A-15-105.  


(g) "Substance abuse treatment program" means a state licensed
substance abuse program.  


(h) (i) "Vehicle" or "motor vehicle" means a vehicle or motor vehicle as
defined in Section 41-6a-102; and  


(ii) "Vehicle" or "motor vehicle" includes:  
(A) an off-highway vehicle as defined under Section 41-22-2; and  
(B) a motorboat as defined in Section 73-18-2. 
 
(2)  As used in Section 41-6a-503:  


(a) "Conviction" means any conviction for a violation of:  
(i) driving under the influence under Section 41-6a-502;  
(ii) alcohol, any drug, or a combination of both-related reckless driving
under Sections 41-6a-512 and 41-6a-528;  
(iii) driving with any measurable controlled substance that is taken illegally
in the body under Section 41-6a-517;  
(iv) local ordinances similar to Section 41-6a-502 or alcohol, any drug, or a
combination of both-related reckless driving adopted in compliance with



http://le.utah.gov/~code/TITLE62A/htm/62A0C006.htm
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http://le.utah.gov/~code/TITLE41/41_04.htm
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Section 41-6a-510;  
(v) automobile homicide under Section 76-5-207;  
(vi) Subsection 58-37-8(2)(g);  
(vii) a violation described in Subsections (2)(a)(i) through (vi), which
judgment of conviction is reduced under Section 76-3-402; or  
(viii) statutes or ordinances previously in effect in this state or in effect in
any other state, the United States, or any district, possession, or territory of
the United States which would constitute a violation of Section 41-6a-502
or alcohol, any drug, or a combination of both-related reckless driving if
committed in this state, including punishments administered under 10
U.S.C. Sec. 815.  
(b) A plea of guilty or no contest to a violation described in Subsections
(2)(a)(i) through (viii) which plea is held in abeyance under Title 77,
Chapter 2a, Pleas in Abeyance, is the equivalent of a conviction, even if
the charge has been subsequently reduced or dismissed in accordance
with the plea in abeyance agreement, for purposes of:  
(i) enhancement of penalties under:  
(A) this Chapter 6a, Part 5, Driving Under the Influence and Reckless
Driving; and  
(B) automobile homicide under Section 76-5-207; and  
(ii) expungement under Section 77-18-12.  


41-6a-517. Definitions - Driving with any measurable controlled
substance in the body


(1)  As used in this section:  


(a) "Controlled substance" means any substance scheduled under
Section 58-37-4.  


(b) "Practitioner" has the same meaning as provided in Section 58-37-2. 
 
(c) "Prescribe" has the same meaning as provided in Section 58-37-2.  


(d) "Prescription" has the same meaning as provided in Section 58-37-2.



http://le.utah.gov/~code/TITLE41/41_04.htm
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http://le.utah.gov/~code/TITLE58/58_12.htm
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http://le.utah.gov/~code/TITLE41/41_04.htm
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41-6a-518. Ignition interlock devices


(1)  As used in this section: 
 
(a) "Commissioner" means the commissioner of the Department of Public
Safety.  


(b) "Ignition interlock system" or "system" means a constant monitoring
device or any similar device certified by the commissioner that prevents a
motor vehicle from being started or continuously operated without first
determining the driver's breath alcohol concentration.  


(c) "Probation provider" means the supervisor and monitor of the ignition
interlock system required as a condition of probation who contracts with
the court in accordance with Subsections 41-6a-507(2) and (3).   


41-6a-518.2. Interlock restricted driver


(1)  As used in this section:  


(a) "ignition interlock system" means a constant monitoring device or
any similar device that:  
(i) is in working order at the time of operation or actual physical control;
and  
(ii) is certified by the Commissioner of Public Safety in accordance with
Subsection 41-6a-518(8); and  


(b) (i) "interlock restricted driver" means a person who:  
(A) has been ordered by a court or the Board of Pardons and Parole as a
condition of probation or parole not to operate a motor vehicle without an
ignition interlock system;  
(B) (I) within the last three years has been convicted of an offense that
occurred after May 1, 2006 which would be a conviction as defined under
Section 41-6a-501; and  
(II) the conviction described under Subsection (1)(b)(i)(B)(I) is within ten
years of one or more prior convictions as defined in Subsection
41-6a-501(2);  
(C) within the last three years has been convicted of a violation of this



http://le.utah.gov/~code/TITLE41/htm/41_04057.htm

http://le.utah.gov/~code/TITLE41/htm/41_04046.htm

http://le.utah.gov/~code/TITLE41/htm/41_04059.htm

http://le.utah.gov/~code/TITLE41/htm/41_04057.htm
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section;  
(D) within the last three years has had the person's driving privilege
revoked for refusal to submit to a chemical test under Section 41-6a-520,
which refusal occurred after May 1, 2006;  
(E) within the last six years has been convicted of a felony violation of
Section 41-6a-502 for an offense that occurred after May 1, 2006; or  
(F) within the last ten years has been convicted of automobile homicide
under Section 76-5-207 for an offense that occurred after May 1, 2006; and 


(ii) "interlock restricted driver" does not include a person if:  
(A) the person's conviction described in Subsection (1)(b)(i)(B)(I) is a
conviction under Section 41-6a-517; and  
(B) all of the person's prior convictions described in Subsection
(1)(b)(i)(B)(II) are convictions under Section 41-6a-517.  


1.2.1 COMMENTS


In order to obviate any possible confusion, the Utah Court of Appeals has
ruled that person riding a horse while intoxicated (RAHWI) cannot be
convicted of DUI;


The defendant's conviction of operating a vehicle under the influence
of alcohol denied him due process of law because the statute under
which he was convicted (former § 41-6-44 (see now § 41-6a-502))
did not give him adequate notice that being intoxicated while riding a
horse was a crime. The definition of "vehicle" in this section cannot
be legitimately read to include horses. State v. Blowers, 717 P.2d
1321 (Utah 1986).  


1.3 WITHIN THE STATE


Unlike the majority of traffic violations contained in the Utah Code, DUI is a
crime anywhere “within this state”.  Essentially this means that it is a crime
to be DUI regardless of whether the suspect is on a public highway or
public property.  The possibility of a person being arrested for DUI for using
his riding lawn mower in his backyard while intoxicated is certainly a reality
under the law.



http://le.utah.gov/~code/TITLE41/htm/41_04061.htm

http://le.utah.gov/~code/TITLE41/htm/41_04041.htm
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1.4 MENS REA


Driving Under the Influence, like the majority of the traffic code is,
essentially, a strict liability offense.  Essentially, if the person is in actual
physical control of a motor vehicle and is impaired, he or she is therefore
guilty of the offense of DUI.


In, Greaves v. State, 528 P.2d 805 (Utah 1974), the Utah Supreme Court
stated:


[I]t is well enough known to require no elaboration that driving while
under the influence of liquor is so hazardous that it involves the
public interest and welfare, and consequently, is a proper subject for
regulation and control by law; and this is also true of the operation of
motor vehicles.


We suppose that the danger to one's self and to others, which it is
the purpose of this statute to guard against, would be just as great,
however the alcohol got into the blood. In determining whether the
statute carries out that purpose, it should not be given any tortured or
strained application to conjectured or hypothetical situations, but
should be understood and applied in a fair, realistic and practical
manner to the situation confronted, and in the awareness that all of
the law is not stated in one sentence or one paragraph, but a statute
is to be construed and applied in relation to other requirements of the
law.


This statute is part of the Motor Vehicle Code, whose purpose is to
govern the safety of the use and operation of motor vehicles.
Inherent in its language is the legislative determination and
declaration that the stated blood content of .10 percent of alcohol
makes it dangerous for a person to operate or be in control of a
vehicle. This is one of those situations where from the doing of the
prohibited act one is presumed to intend its natural consequences;
and it is the intentional doing of the act prohibited by law which
constitutes the offense.5 To be considered in this connection and
consistent with the conclusion we have reached is Section 41-6-12 of
the Motor Vehicle Act which expressly states that it is "a
misdemeanor for any person to do any act forbidden . . . . in this







act."


Id., at 807 emphasis added


1.5 ACCEPTANCE OF PLEA BY THE COURT


The legislature has recently imposed restrictions on the acceptance of a
guilty or no contest plea in impaired driving cases:


41-6a-513. Acceptance of plea of guilty to DUI - Restrictions -
Verification of prior violations - Prosecutor to examine defendant's
record.


(1)  A court may not accept a plea of guilty or no contest to a charge under
Section 41-6a-502 unless:  


(a) the prosecutor agrees to the plea:  


(i) in open court;  
(ii) in writing; or  
(iii) by another means of communication which the court finds adequate to
record the prosecutor's agreement;  


(b) the charge is filed by information as defined under Section 77-1-3; or  


(c) the court receives verification from a law enforcement agency that the
defendant's driver license record contains no record of a conviction, arrest,
or charge for:  


(i) more than one prior violation within the previous ten years of any
offense which, if the defendant were convicted, would qualify as a
"conviction" as defined under Subsection 41-6a-501(2);  
(ii) a felony violation of Section 41-6a-502; or  
(iii) automobile homicide under Section 76-5-207.  


(2)  A verification under Subsection (1)(c) may be made by:  
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(a) a written indication on the citation;  
(b) a separate written document; or  
(c) any other means which the court finds adequate to record the law
enforcement agency's verification.  


(3) (a)  Prior to agreeing to a plea of guilty or no contest or to filing an
information under Subsection (1), the prosecutor shall examine the criminal
history or driver license record of the defendant.  


(b) If the defendant's record contains a conviction or unresolved arrest or
charge for an offense listed in Subsections (1)(c)(i) through (iii), a plea may
only be accepted if:  


(i) approved by:  


(A) a district attorney;  
(B) a deputy district attorney;  
(C) a county attorney;  
(D) a deputy county attorney;  
(E) the attorney general; or  
(F) an assistant attorney general; and  


(ii) the attorney giving approval under Subsection (3)(b)(i) has felony
jurisdiction over the case.  


(4)  A plea of guilty or no contest is not made invalid by the failure of the
court, prosecutor, or law enforcement agency to comply with this section. 


1.6 DOUBLE JEOPARDY


The Utah appellate courts have held that multiple sanctions possibly faced
by DUI defendants do not raise a double jeopardy concern.  In State v.
Arbon and Milligan, 909 P.2d 1270 (Utah Ct. App. 1996), the Court of
Appeals was called upon to determine whether a DUI criminal prosecution
subsequent to the administrative suspension of a driving privilege
constituted double jeopardy.


The purpose of this administrative procedure is not to punish the
inebriated drivers; such persons are subject to separate criminal







prosecution for the purpose of punishment. The administrative
revocation proceedings are to protect the public, not to punish
individual drivers.  Other states agree that the historical purpose of
driver's license suspension after a DUI arrest is remedial--i.e., to
protect the public from unsafe drivers--not punitive.


* * *


Based on past declarations by the United States Supreme Court,
Utah Supreme Court, and other state courts, along with the
traditional notion that licensing schemes in general are designed for
public protection, we conclude that administrative driver's license
suspension procedures are historically regarded not to be
punishment under the Double Jeopardy Clause. Next, we consider
the purpose of the specific statute at issue.


Internal citations omitted.  


Additionally, the legislative intent behind   Utah Code Ann. §§ 53-3-222 to
-223, the Legislature has been explicitly stated:


The Legislature finds that a primary purpose of this title relating to
suspension or revocation of a person's license or privilege to drive a
motor vehicle for driving with a blood alcohol content above a certain
level or while under the influence of alcohol . . . is protecting persons
on highways by quickly removing from the highways those persons
who have shown they are safety hazards.
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CHAPTER 2


DRIVING UNDER THE INFLUENCE OF ALCOHOL, DRUGS,


OR A COMBINATION OF BOTH OR WITH SPECIFIED OR


UNSAFE BLOOD ALCOHOL CONCENTRATION


2.1 GENERALLY


The statutes governing driving under the influence offenses are found in
Utah Code Ann. §41-6a-500, et. seq.  This section creates several
separate offenses that are related to DUI; driving with a measurable
amount of a controlled substance or its metabolite in the body, alcohol and
interlock restricted driver violations, open container, and reckless driving. 
The statute provides for both per se DUI violations when a drivers BAC is
at a certain level as well as for impairment DUI violations when a driver is
impaired regardless of the amount of alcohol or other intoxicants in the
body.


2.2 STATUTES


The following are the enumerated driving offenses related to DUI in Utah:


41-6a-502. Driving under the influence of alcohol, drugs, or a
combination of both or with specified or unsafe blood alcohol
concentration.


(1)  A person may not operate or be in actual physical control of a
vehicle within this state if the person:  


2.1 GENERALLY
2.2 STATUTES
2.3 METHODS OF PROOF
2.4 CONSTITUTIONALITY
2.5 DEFENSE NOT AVAILABLE IN DUI PROSECUTIONS
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(a) has sufficient alcohol in the person's body that a subsequent
chemical test shows that the person has a blood or breath alcohol
concentration of .08 grams or greater at the time of the test;  
(b) is under the influence of alcohol, any drug, or the combined
influence of alcohol and any drug to a degree that renders the person
incapable of safely operating a vehicle;  
(c) has a blood or breath alcohol concentration of .08 grams or
greater at the time of operation or actual physical control; or  
(d) (i) is 21 years of age or older;  
(ii) has a passenger under 16 years of age in the vehicle at the time
of operation or actual physical control;  
(iii) has committed a violation of this Subsection (1)(d) within ten
years of a prior conviction as defined in Subsection 41-6a-501(2);
and  
(iv) (A) has sufficient alcohol in the person's body that a subsequent
chemical test shows that the person has a blood or breath alcohol
concentration of .05 grams or greater at the time of the test; or  
(B) has a blood or breath alcohol concentration of .05 grams or
greater at the time of operation or actual physical control.  


(2)  Alcohol concentration in the blood shall be based upon grams of
alcohol per 100 milliliters of blood, and alcohol concentration in the
breath shall be based upon grams of alcohol per 210 liters of breath.
  
(3)  A violation of this section includes a violation under a local
ordinance similar to this section adopted in compliance with Section
41-6a-510.


41-6a-517. Driving with any measurable controlled substance in the
body


(2)  In cases not amounting to a violation of Section 41-6a-502, a
person may not operate or be in actual physical control of a motor
vehicle within this state if the person has any measurable controlled
substance or metabolite of a controlled substance in the person's
body.  
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41-6a-518.2. Interlock restricted driver - Penalties for operation
without ignition interlock system.


(3)  An interlock restricted driver that operates or is in actual physical
control of a vehicle in this state without an ignition interlock system is
guilty of a class B misdemeanor.


41-6a-526. Drinking alcoholic beverage and open containers in motor
vehicle prohibited


(2)  A person may not drink any alcoholic beverage while operating a
motor vehicle or while a passenger in a motor vehicle, whether the
vehicle is moving, stopped, or parked on any highway.  


(3)  A person may not keep, carry, possess, transport, or allow
another to keep, carry, possess, or transport in the passenger
compartment of a motor vehicle, when the vehicle is on any highway,
any container which contains any alcoholic beverage if the container
has been opened, its seal broken, or the contents of the container
partially consumed.  


41-6a-528. Reckless driving


(1)  A person is guilty of reckless driving who operates a vehicle:  
(a) in willful or wanton disregard for the safety of persons or property;
or  
(b) while committing three or more moving traffic violations under
Title 41, Chapter 6a, Traffic Code, in a series of acts within a single
continuous period of driving.  


41-6a-530. Alcohol restricted drivers - Prohibited from operating a
vehicle while having any measurable or detectable amount of alcohol
in the person's body


(1)  An alcohol restricted driver who operates or is in actual physical
control of a vehicle in this state with any measurable or detectable
amount of alcohol in the person's body is guilty of a class B
misdemeanor.  
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(2)  A "measurable or detectable amount" of alcohol in the person's
body may be established by:  
(a) a chemical test;  
(b) evidence other than a chemical test; or  
(c) a combination of Subsections (2)(a) and (b).  


2.3 METHODS OF PROOF


A defendant may be found guilty of DUI either by a showing that s/he has a
sufficiently high alcohol content (.08) or that s/he is impaired to the point
where s/he is incapable of safely operating a motor vehicle.  It should be
stressed that these are alternative methods of proving guilt and are not
inclusive requirements.  If a defendant is over .08, they should be found
guilty regardless of their ability to drive.  Conversely, even if a driver is
below .08 yet are still impaired as a result of alcohol or other intoxicants,
they should also be found guilty.


2.4 CONSTITUTIONALITY


The Utah Supreme Court has concluded that the prohibitions contained in
the DUI statutes pass constitutional muster.  In State vs. Brennan, 371 P2d
27 (Utah 1962), the court stated;


In connection with this appeal some questions are raised as to the
validity of this statute under which defendant was charged. We do
not see sufficient merit in them to warrant any extensive discussion.
It is within the prerogative of the legislature to make it unlawful
for one to drive a vehicle while under the influence of liquor; and
to provide a greater penalty if while doing so he injures another by
recklessness or negligence . . .


2.5 DEFENSE NOT AVAILABLE IN DUI PROSECUTIONS


41-6a-504. Defense not available for driving under the influence
violation.


The fact that a person charged with violating Section 41-6a-502 is or
has been legally entitled to use alcohol or a drug is not a defense
against any charge of violating Section 41-6a-502. 
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Note that this is only applicable to §502 prosecutions.  Having a valid
prescription is an affirmative defense to the crime of driving with a
measurable amount of a controlled substance or its metabolite in the body
pursuant to §517.
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CHAPTER 4


DRUGS


4.1 GENERALLY


Utah provides for two crimes relating to drugged driving, Driving Under the
Influence and Driving with a Measurable Amount of a Controlled Substance
or its Metabolite in the Body.  The DUI offense applies regardless of
whether the substance is legal or illegal and may apply even to over-the-
counter medications.  Driving with a Measurable Amount applies only to
controlled substances for which the suspect does not have a prescription.


4.2 DUI


Although it has already been discussed in Chapter 1, the relevant portion
of the DUI statute relating to drugs is as follows:


41-6a-502. Driving under the influence of alcohol, drugs, or a combination
of both or with specified or unsafe blood alcohol concentration.


(1)  A person may not operate or be in actual physical control of a vehicle
within this state if the person:  


* * * 


4.1 GENERALLY
4.2 DUI


4.2.1 DEFENSE NOT AVAILABLE
4.3 DRIVING WITH A MEASURABLE AMOUNT


4.3.1 PENALTIES
4.3.2 DEFENSES
4.3.3 LESSER INCLUDED OFFENSE


4.4 DRUG RECOGNITION EXAM PROCEDURES
4.4.1 INDICATORS CONSISTENT WITH DRUG CATEGORIES
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(b) is under the influence of alcohol, any drug, or the combined
influence of alcohol and any drug to a degree that renders the person
incapable of safely operating a vehicle;  


emphasis added.


4.2.1 DEFENSE NOT AVAILABLE


Pursuant to 41-6a-504, the fact that a person charged with violating
Section 41-6a-502 is or has been legally entitled to use alcohol or a drug is
not a defense against any charge of violating Section 41-6a-502.


This provision is the same that is provided under alcohol DUI prosecutions. 
Essentially, if a suspect has a valid prescription for a controlled substance,
the prosecutor must prove impairment through the use of SFSTs, blood or
urine tests, driving pattern, or other relevant evidence.


4.3 DRIVING WITH A MEASURABLE AMOUNT


41-6a-517. Driving with any measurable controlled substance in the body 


* * *


(2)  In cases not amounting to a violation of Section 41-6a-502, a person
may not operate or be in actual physical control of a motor vehicle within
this state if the person has any measurable controlled substance or
metabolite of a controlled substance in the person's body. 


Note that, as in a DUI prosecution, DWMA does not require that the
suspect be operating a vehicle on a highway or public property, but applies
anywhere in the state.  In other words, a positive test for marijuana while
operating a riding lawn mower in his back yard would subject a person to
prosecution under this section.


4.3.1 PENALTIES


Driving with a measurable amount is, similar to DUI, a Class B
Misdemeanor.  The statute does not provide the minimum mandatory
sentencing requirements to the level as it does for DUI; however, DWMA
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does count as a prior conviction for purposes of enhancement under the
felony DUI provisions of Utah Code Ann. §41-6a-503 (2).


4.3.2 DEFENSES


Pursuant to 41-6a-517 (3):


It is an affirmative defense to prosecution under this section that the
controlled substance was:  


(a) involuntarily ingested by the accused;  
(b) prescribed by a practitioner for use by the accused; or  
(c) otherwise legally ingested. 


4.3.3 LESSER INCLUDED OFFENSE


Driving with a measurable amount can, under certain circumstances be
considered a lesser included offense of DUI.  If the charged offense
alleged DUI for drugs or illegally ingested substances, DWMA is a potential
lesser included offense.  See State v. Hechtle, 89 P.3d 185 (Ut. Ct. App
2004).


4.4 DRUG RECOGNITION EXAM PROCEDURES


The Drug Recognition Exam (DRE) consists of , appropriately, twelve
steps:


1. The Breath Alcohol Concentration
2. Interview of the Arresting Officer
3. Preliminary Examination


• includes the first of three pulses taken throughout the
examination


4. Eye Examinations
5. Divided Attention Tests
6. Vital Signs Examinations


• includes the second pulse
7. Darkroom examinations of pupil size


• includes an examination of the nasal and oral cavities
8. Muscle Tone
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9. Examination of Injection Sites
• includes the third pulse


10. Statements, Interrogation
11. Opinion
12. Toxicology: obtaining a specimen and subsequent analysis


4.4.1 INDICATORS CONSISTENT WITH DRUG


CATEGORIES


The charts on the following pages outline the physiological signs which are
consistent with drug use.







MAJOR


INDICATORS


CNS


DEPRESSANTS


CNS


STIMULANTS HALLUCINOGENS PCP


NARCOTIC


ANALGESICS INHALANTS CANNABIS


Horizontal Gaze


Nystagmus Present


Not


Present


Not


Present Present Not Present Present Not Present


Vertical


Nystagmus


Possibly


Present


Not


Present


Not


Present


Possibly


Present Not Present


Possibly


Present Not Present


Lack of


Convergence Present


Not


Present


Not


Present Present Not present Present Present


Pupil Size


Within the


Normal Range(1) Dilated Dilated


Within the


Normal Range Constricted


Depends on


Substance (4)


Within Normal or


Dilated (6)


Reaction to


Light Slowed Slowed Near Normal (3) Near Normal


Little or No


Visible Reaction Above Normal


Near


Normal


Pulse Rate Below Normal


(2)


Above Normal Above Normal Above Normal Below Normal Depends on


Substance Above Normal


Blood Pressure Below Normal Above Normal Above Normal Above Normal Below Normal Depends on


Substance (5) Above Normal


Body


Temperature


Within the


Normal Range Above Normal Above Normal Above Normal Below Normal


Depends on


Substance


Within the


Normal Range


Footnote:


These indicators are those most consistent with the category; keep in mind that there may be variations due to individual


reaction, dose taken and drug interactions.


1. SOMA, Quaaludes usually dilate pupils.


2. Quaaludes and ETOH may elevate


3. Certain psychedelic amphetamines cause slowing


4. Normal but may be dilated


5. Down with anesthetic gases, up with volatile solvents and aerosols.


6. Pupil size possibly normal







MAJOR
INDICATORS


CNS
DEPRESSANTS


CNS
STIMULANTS HALLUCINOGENS PCP


NARCOTIC
ANALGESICS INHALANTS CANNABIS


GENERAL
INDICATORS


Uncoordinated
Disoriented
Sluggish
Thick, slurred speech
Drunk-like behavior
Gait ataxia
Drowsiness
Droopy eyes
Fumbling


*Note: With
Methaqualone, pulse
will be elevated and
body tremors will be
evident.  Alcohol and
Quaaludes elevate
pulse.  Soma and
Quaaludes dilate
pupils.


Restlessness
Body tremors
Excited
Euphoric
Talkative
Exaggerated reflexes
Anxiety
Grinding teeth
      (bruxism)
Redness to nasal
      area
Runny nose
Loss of appetite
Insomnia
Increased alertness
Dry mouth
Irritability


Dazed appearance
Body tremors
Synesthesia
Hallucinations
Paranoia
Uncoordinated
Nausea
Disoriented
Difficulty in speech
Perspiring
Poor perception of
      time & distance
Memory loss
Disorientation
Flashbacks


Note: With LSD,
piloerection may be
observed (goose
bumps, hair standing
on end)


Perspiring
Warm to the touch
Blank stare
Very early angle of
      HGN onset
Difficulty in speech
Incomplete verbal
      responses
Repetitive speech
Increased pain
      threshold
Cyclic behavior
Confused agitated
Hallucinations
Possibly violent &
      combative
Chemical odor
“Moon walking”


Droopy eyelids
      (“ptosis”)
“On the nod”
Drowsiness
Depressed reflexes
Low, raspy, slow
      speech
Dry mouth
Facial itching
Euphoria
Fresh puncture
      marks
Nausea
Track marks


Note: Tolerant users
exhibit relatively
little psychomotor
impairment.


Residue of substance
      around  nose &
      mouth
Odor of substance
Possible nausea
Slurred speech
Disorientation
Confusion
Bloodshot, watery
      eyes
Lack of muscle
control
Flushed face
Non-communicative
Intense headaches


**Note: Anesthetic
gases cause below
normal blood
pressure; volatile
solvents and aerosols
cause above normal
blood pressure


Marked reddening of
      conjunctiva
Odor of Marijuana
Marijuana debris in
mouth
Body tremors
Eyelid tremors
Relaxed inhibitions
Increased appetite
Impaired perception of
      time & distance
Disorientation
Possible paranoia


DURATION OF
EFFECTS


Barbiturates:
1-16 hours


Tranquilizers:
4-8 hours


Methaqualone:
4-8 hours


Cocaine:
5-90 minutes


Amphetamines:
4-8 hours


Methomephetamines:
12 hours


Duration varies
widely from one
hallucinogen to
another.


Onset:
1-5 minutes


Peak Effects:
15-30 minutes


Exhibits effects up
to 4-6 hours


Heroin:
4-6 hours


Methadone:
Up to 24 hours


Others: Vary


6-8 hours for most
volatile solvents


Anesthetic gases and
aerosols - very short
duration.


2-3 hours - exhibits
effects


(Impairment may last up
to 24 hours, without
awareness of effects.)


USUAL METHODS
OF


ADMINISTRATION


Oral
Injected (occasionally)


Insufflation (snorting)
Smoked
Injected
Oral


Oral
Insufflation
Smoked
Injected
Transdermal


Smoked
Oral
Insufflation
Injected
Eye drops


Injected
Oral
Smoked
Insufflated


Insufflated
(Historically, have
been taken orally.)


Smoked
Oral


OVERDOSE
SIGNS


Shallow breathing
Cold, clammy skin
Pupils dilated
Rapid, weak pulse
Coma


Agitation
Increased body
      temperature
Hallucinations
Convulsions


Long intense “trip” Long intense “trip” Slow, shallow
      breathing
Clammy skin
Coma
Convulsion


Coma Fatigue
Paranoia
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CHAPTER 4


DRUGS


4.1 GENERALLY


Utah provides for two crimes relating to drugged driving, Driving Under the
Influence and Driving with a Measurable Amount of a Controlled Substance
or its Metabolite in the Body.  The DUI offense applies regardless of
whether the substance is legal or illegal and may apply even to over-the-
counter medications.  Driving with a Measurable Amount applies only to
controlled substances for which the suspect does not have a prescription.


4.2 DUI


Although it has already been discussed in Chapter 1, the relevant portion
of the DUI statute relating to drugs is as follows:


41-6a-502. Driving under the influence of alcohol, drugs, or a combination
of both or with specified or unsafe blood alcohol concentration.


(1)  A person may not operate or be in actual physical control of a vehicle
within this state if the person:  


* * * 
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4.2 DUI


4.2.1 DEFENSE NOT AVAILABLE
4.3 DRIVING WITH A MEASURABLE AMOUNT


4.3.1 PENALTIES
4.3.2 DEFENSES
4.3.3 LESSER INCLUDED OFFENSE


4.4 DRUG RECOGNITION EXAM PROCEDURES
4.4.1 INDICATORS CONSISTENT WITH DRUG CATEGORIES
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(b) is under the influence of alcohol, any drug, or the combined
influence of alcohol and any drug to a degree that renders the person
incapable of safely operating a vehicle;  


emphasis added.


4.2.1 DEFENSE NOT AVAILABLE


Pursuant to 41-6a-504, the fact that a person charged with violating
Section 41-6a-502 is or has been legally entitled to use alcohol or a drug is
not a defense against any charge of violating Section 41-6a-502.


This provision is the same that is provided under alcohol DUI prosecutions. 
Essentially, if a suspect has a valid prescription for a controlled substance,
the prosecutor must prove impairment through the use of SFSTs, blood or
urine tests, driving pattern, or other relevant evidence.


4.3 DRIVING WITH A MEASURABLE AMOUNT


41-6a-517. Driving with any measurable controlled substance in the body 


* * *


(2)  In cases not amounting to a violation of Section 41-6a-502, a person
may not operate or be in actual physical control of a motor vehicle within
this state if the person has any measurable controlled substance or
metabolite of a controlled substance in the person's body. 


Note that, as in a DUI prosecution, DWMA does not require that the
suspect be operating a vehicle on a highway or public property, but applies
anywhere in the state.  In other words, a positive test for marijuana while
operating a riding lawn mower in his back yard would subject a person to
prosecution under this section.


4.3.1 PENALTIES


Driving with a measurable amount is, similar to DUI, a Class B
Misdemeanor.  The statute does not provide the minimum mandatory
sentencing requirements to the level as it does for DUI; however, DWMA
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does count as a prior conviction for purposes of enhancement under the
felony DUI provisions of Utah Code Ann. §41-6a-503 (2).


4.3.2 DEFENSES


Pursuant to 41-6a-517 (3):


It is an affirmative defense to prosecution under this section that the
controlled substance was:  


(a) involuntarily ingested by the accused;  
(b) prescribed by a practitioner for use by the accused; or  
(c) otherwise legally ingested. 


4.3.3 LESSER INCLUDED OFFENSE


Driving with a measurable amount can, under certain circumstances be
considered a lesser included offense of DUI.  If the charged offense
alleged DUI for drugs or illegally ingested substances, DWMA is a potential
lesser included offense.  See State v. Hechtle, 89 P.3d 185 (Ut. Ct. App
2004).


4.4 DRUG RECOGNITION EXAM PROCEDURES


The Drug Recognition Exam (DRE) consists of , appropriately, twelve
steps:


1. The Breath Alcohol Concentration
2. Interview of the Arresting Officer
3. Preliminary Examination


• includes the first of three pulses taken throughout the
examination


4. Eye Examinations
5. Divided Attention Tests
6. Vital Signs Examinations


• includes the second pulse
7. Darkroom examinations of pupil size


• includes an examination of the nasal and oral cavities
8. Muscle Tone
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9. Examination of Injection Sites
• includes the third pulse


10. Statements, Interrogation
11. Opinion
12. Toxicology: obtaining a specimen and subsequent analysis


4.4.1 INDICATORS CONSISTENT WITH DRUG


CATEGORIES


The charts on the following pages outline the physiological signs which are
consistent with drug use.







MAJOR


INDICATORS


CNS


DEPRESSANTS


CNS


STIMULANTS HALLUCINOGENS PCP


NARCOTIC


ANALGESICS INHALANTS CANNABIS


Horizontal Gaze


Nystagmus Present


Not


Present


Not


Present Present Not Present Present Not Present


Vertical


Nystagmus


Possibly


Present


Not


Present


Not


Present


Possibly


Present Not Present


Possibly


Present Not Present


Lack of


Convergence Present


Not


Present


Not


Present Present Not present Present Present


Pupil Size


Within the


Normal Range(1) Dilated Dilated


Within the


Normal Range Constricted


Depends on


Substance (4)


Within Normal or


Dilated (6)


Reaction to


Light Slowed Slowed Near Normal (3) Near Normal


Little or No


Visible Reaction Above Normal


Near


Normal


Pulse Rate Below Normal


(2)


Above Normal Above Normal Above Normal Below Normal Depends on


Substance Above Normal


Blood Pressure Below Normal Above Normal Above Normal Above Normal Below Normal Depends on


Substance (5) Above Normal


Body


Temperature


Within the


Normal Range Above Normal Above Normal Above Normal Below Normal


Depends on


Substance


Within the


Normal Range


Footnote:


These indicators are those most consistent with the category; keep in mind that there may be variations due to individual


reaction, dose taken and drug interactions.


1. SOMA, Quaaludes usually dilate pupils.


2. Quaaludes and ETOH may elevate


3. Certain psychedelic amphetamines cause slowing


4. Normal but may be dilated


5. Down with anesthetic gases, up with volatile solvents and aerosols.


6. Pupil size possibly normal







MAJOR
INDICATORS


CNS
DEPRESSANTS


CNS
STIMULANTS HALLUCINOGENS PCP


NARCOTIC
ANALGESICS INHALANTS CANNABIS


GENERAL
INDICATORS


Uncoordinated
Disoriented
Sluggish
Thick, slurred speech
Drunk-like behavior
Gait ataxia
Drowsiness
Droopy eyes
Fumbling


*Note: With
Methaqualone, pulse
will be elevated and
body tremors will be
evident.  Alcohol and
Quaaludes elevate
pulse.  Soma and
Quaaludes dilate
pupils.


Restlessness
Body tremors
Excited
Euphoric
Talkative
Exaggerated reflexes
Anxiety
Grinding teeth
      (bruxism)
Redness to nasal
      area
Runny nose
Loss of appetite
Insomnia
Increased alertness
Dry mouth
Irritability


Dazed appearance
Body tremors
Synesthesia
Hallucinations
Paranoia
Uncoordinated
Nausea
Disoriented
Difficulty in speech
Perspiring
Poor perception of
      time & distance
Memory loss
Disorientation
Flashbacks


Note: With LSD,
piloerection may be
observed (goose
bumps, hair standing
on end)


Perspiring
Warm to the touch
Blank stare
Very early angle of
      HGN onset
Difficulty in speech
Incomplete verbal
      responses
Repetitive speech
Increased pain
      threshold
Cyclic behavior
Confused agitated
Hallucinations
Possibly violent &
      combative
Chemical odor
“Moon walking”


Droopy eyelids
      (“ptosis”)
“On the nod”
Drowsiness
Depressed reflexes
Low, raspy, slow
      speech
Dry mouth
Facial itching
Euphoria
Fresh puncture
      marks
Nausea
Track marks


Note: Tolerant users
exhibit relatively
little psychomotor
impairment.


Residue of substance
      around  nose &
      mouth
Odor of substance
Possible nausea
Slurred speech
Disorientation
Confusion
Bloodshot, watery
      eyes
Lack of muscle
control
Flushed face
Non-communicative
Intense headaches


**Note: Anesthetic
gases cause below
normal blood
pressure; volatile
solvents and aerosols
cause above normal
blood pressure


Marked reddening of
      conjunctiva
Odor of Marijuana
Marijuana debris in
mouth
Body tremors
Eyelid tremors
Relaxed inhibitions
Increased appetite
Impaired perception of
      time & distance
Disorientation
Possible paranoia


DURATION OF
EFFECTS


Barbiturates:
1-16 hours


Tranquilizers:
4-8 hours


Methaqualone:
4-8 hours


Cocaine:
5-90 minutes


Amphetamines:
4-8 hours


Methomephetamines:
12 hours


Duration varies
widely from one
hallucinogen to
another.


Onset:
1-5 minutes


Peak Effects:
15-30 minutes


Exhibits effects up
to 4-6 hours


Heroin:
4-6 hours


Methadone:
Up to 24 hours


Others: Vary


6-8 hours for most
volatile solvents


Anesthetic gases and
aerosols - very short
duration.


2-3 hours - exhibits
effects


(Impairment may last up
to 24 hours, without
awareness of effects.)


USUAL METHODS
OF


ADMINISTRATION


Oral
Injected (occasionally)


Insufflation (snorting)
Smoked
Injected
Oral


Oral
Insufflation
Smoked
Injected
Transdermal


Smoked
Oral
Insufflation
Injected
Eye drops


Injected
Oral
Smoked
Insufflated


Insufflated
(Historically, have
been taken orally.)


Smoked
Oral


OVERDOSE
SIGNS


Shallow breathing
Cold, clammy skin
Pupils dilated
Rapid, weak pulse
Coma


Agitation
Increased body
      temperature
Hallucinations
Convulsions


Long intense “trip” Long intense “trip” Slow, shallow
      breathing
Clammy skin
Coma
Convulsion


Coma Fatigue
Paranoia
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CHAPTER 5


DRIVING AND ACTUAL PHYSICAL CONTROL


5.1 GENERALLY


Utah Code Ann. §41-6a-502 and §41-6a-517 make it unlawful for a person
to “operate or be in actual, physical control of a motor vehicle” while
impaired or with proscribed substances in the body.


“Operate” is not specifically defined by statute other than to state that an
“"Operator" means a person who is in actual physical control of a vehicle”. 
Utah Code Ann. §41-6a-102 (38).


Although actual physical control is not specifically designed by statute, the
phrase was intended to expand the DUI prohibitions to persons not just
driving under the influence, but also those who may not be driving, but who
pose a significant risk of doing so.


5.2 ACTUAL PHYSICAL CONTROL


As “Actual Physical Control” is not a specifically defined statutory term, it
has been the subject of a series of appellate decisions.  In State v. Bugger,
483 P.2d 442 (Utah, 1971), the Utah Supreme Court first attempted to
define the term and explain the standard for proving ACP:


That part of the statute which states: "be in actual physical control of
any vehicle" has been before the courts of other jurisdictions which
have statutes with similar wordings. The word "actual" has been


5.1 GENERALLY
5.2 ACTUAL PHYSICAL CONTROL
5.3 INOPERABLE VEHICLE
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defined as meaning "existing in act or reality;* * * in action or
existence at the time being; present;* * *." The word "physical" is
defined as "bodily," and "control" is defined as "to exercise
restraining or directing influence over; to dominate; regulate; hence,
to hold from actions; to curb." The term in "actual physical control" in
its ordinary sense means "existing" or "present bodily restraint,
directing influence, domination or regulation."  Id. at 443.


The Supreme Court further commented on the policy of the statute by
stating in Garcia v. Schwendiman, 645 P.2d 651, 654 (Utah 1982) that,


as a matter of public policy and statutory construction, we believe
that the "actual physical control" language of Utah's implied consent
statute should be read as intending to prevent intoxicated drivers
from entering their vehicles except as passengers or passive
occupants . . . .


Later, in Richfield City v. Walker, 790 P.2d 87 (Utah Ct. App. 1990), the
Court of Appeals attempted to further define Actual Physical Control and
adopted a totality of the circumstances and laid out a non-exclusive list of
factors to examine in determine whether a defendant was in actual physical
control of a vehicle:


A review of the relevant cases convinces us that we must look to the
totality of the circumstances to determine whether defendant was in
actual physical control of his vehicle.  Id., at 91


* * *


Relevant factors for making this determination include, but are not
limited to the following: 


(1) whether defendant was asleep or awake when discovered; 
(2) the position of the automobile; 
(3) whether the automobile's motor was running; 
(4) whether defendant was positioned in the driver's seat of the
vehicle; 
(5) whether defendant was the vehicle's sole occupant; 
(6) whether defendant had possession of the ignition key; 
(7) defendant's apparent ability to start and move the vehicle; 







(8) how the car got to where it was found; and 
(9) whether defendant drove it there.


Remember that this is a non-exclusive list and that there may be factors
and circumstances which tend to show actual physical control.  In
screening and prosecuting cases of this nature, prosecutors should be
aware of the overall policy of APC and the needs of public safety.


Finally, the Supreme Court discussed the relevance of a defendant’s
intent, or lack thereof, to actually drive a vehicle.  Instead, the court will
focus on the potentiality of impaired driving in an effort to promote highway
safety:


Whether or not a person has the subjective intent to subsequently
operate a vehicle is irrelevant to the question of whether the person
has the present ability to start and move the vehicle. It is therefore
permissible for a trial court to find that a person had actual physical
control over a vehicle even though the person did not subjectively
intend to exercise it.  State v. Barnhart, 850 P.2d 473, 479 (Utah Ct.
App. 1993).


5.3 INOPERABLE VEHICLE


As counterintuitive as it may seem, a person may be in actual physical
control of an inoperable vehicle.  This is not to say that somebody sitting
drunk in a rusted out hulk with no engine or wheels in their backyard is
guilty of DUI, rather, it simply allows prosecutors to pursue cases where an
individual has obviously driven a vehicle at some point which later
becomes disabled.


In Lopez v. Schwendiman, 720 P.2d 778 (Utah 1986), the Utah Supreme
Court held that an intoxicated motorist, asleep at the wheel in his
inoperable truck, was in actual physical control of his vehicle.


The Utah Courts have followed the reasoning of the Washington Supreme
Court’s decision in State v. Smelter,  674 P.2d 690, 693 (Wash. 1984):







[The] focus should not be narrowly upon the mechanical condition of
the car when it comes to rest, but upon the status of its occupant and
the nature of the authority he or she exerted over the vehicle in
arriving at the place from which, by virtue of its inoperability, it can no
longer move. Where, as here, circumstantial evidence permits a
legitimate inference that the car was where it was and was
performing as it was because of the defendant's choice, it follows
that the defendant was in actual physical control.


Thus, prosecutors should look to all of the surrounding factors in a DUI
case to determine whether driving or actual physical control can be proven;
keeping in mind that thoroughness and creativity are important skills in this
area of DUI practice.
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CHAPTER 6


REASONABLE SUSPICION TO STOP


PROBABLE CAUSE TO ARREST


6.1 GENERALLY


In order to stop a motor vehicle, an officer must have reasonable
articulable suspicion that a public offense is occurring or has occurred. 
There are many legitimate reasons for such a stop which include, but are
not limited to suspicious activity, traffic violations, and equipment
violations.  The objective reasoning for the stop is the only relevant issue
for review.  The subjective mind set of the office is irrelevant.  Pursuant to
Whren vs. United States, 517 U.S. 806, 813 (1996), the reasonableness of
a traffic stop does not depend upon the subjective intentions of an officer. 
In other words, the days of arguing whether a traffic stop was a pretext for
other, unstated, reasons are history.   See also State v. Lopez 


Utah Code Ann. §77-7-2 provides that an officer may make an arrest under
authority of a warrant or may, without warrant, arrest a person:  


(1) for any public offense committed or attempted in the presence of
any peace officer; "presence" includes all of the physical senses or
any device that enhances the acuity, sensitivity, or range of any
physical sense, or records the observations of any of the physical
senses;  
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(2) when he has reasonable cause to believe a felony or a class A
misdemeanor has been committed and has reasonable cause to
believe that the person arrested has committed it;  


(3) when he has reasonable cause to believe the person has
committed a public offense, and there is reasonable cause for
believing the person may:  


(a) flee or conceal himself to avoid arrest;  
(b) destroy or conceal evidence of the commission of the
offense; or  
(c) injure another person or damage property belonging to
another person. 


Generally speaking, any arrest for a DUI will have been committed in the
presence of the officer.


6.2 STANDARD FOR STOPPING A MOTOR VEHICLE 


The general standard for reasonable suspicion has been long-settled
under Terry v. Ohio, 392 U.S. 1 (1968):


[I]n justifying the particular intrusion the police officer must be able to
point to specific and articulable facts which, taken together with
rational inferences from those facts, reasonable warrant intrusion.


Id., at 21.


In the context of impaired driving investigation, there are numerous
activities which may give rise to reasonable suspicion to stop a vehicle.


6.3 REASONABLE SUSPICION


6.3.1 TRAFFIC AND EQUIPMENT VIOLATIONS


Observation of a traffic law violation is perhaps the most defensible reason
for stopping a vehicle.  So long as the officer can articulate the observation
of the violation, a court should hold the stop to be lawful.







6.3.2 SUSPICIOUS DRIVING


In addition to patently obvious traffic law violations, officers may obtain
reasonable suspicion by observing other suspicious driving activities that
do not, by themselves, constitute and offense.  The National Highway
Safety Administration identifies a number of clues which may be used in
order to form reasonable suspicion for a stop.  These include:


Clues related to problems in maintaining proper lane position:


• Weaving within a lane;
• Weaving across lane lines;
• Straddling a lane line;
• Drifting;
• Swerving;
• Almost striking a vehicle or other object; and
• Turning with a wide radius, or drifting during a curve.


Clues related to speed and braking problems:


• Stopping problems (too far, too short, too jerky);
• Accelerating for no reason,
• Varying speed; and
• Slow speed.


Clues related to vigilance problems:


• Driving without headlights at night;
• Failure to signal a turn or lane change, or signaling


inconsistently with actions;
• Driving in opposing lanes or the wrong way on a one-way


street;
• Slow response to traffic signals;
• Slow or failure to respond to officer’s signals, and
• Stopping in the lane for no apparent reason.


Clues related to judgment problems:


• Following too closely;







• Improper or unsafe lane change;
• Illegal or improper turn (too fast, jerky, sharp, etc.)
• Driving on other than the designated roadway;
• Stopping inappropriately in response to an officer,
• Inappropriate or unusual behavior; and
• Appearing to be intoxicated.


It should be noted that while some of the above-referenced behaviors will
be violations of the traffic code, those that are not may be insufficient to
form reasonable suspicion on their own.  Officers should be able to
articulate a set of behaviors which, in the totality of the circumstances, led
the officer to believe that the driver was impaired.


6.3.3 ANONYMOUS AND CITIZEN INFORMANT TIPS


"A reasonable suspicion may be based upon an informant's tip so long as it
is sufficiently reliable.”  State v. Grovier, 808 P.2d 133, 135 (Utah Ct. App.
1991) In order to determine the reliability of an informant’s tip, the courts
have set forth a three part test which analyzes the following:


1. Type of tip or informant involved;


2. Whether the informant gave enough detail about the observed
criminal activity to support a stop; and


3. Whether the police officer's personal observations confirm the
dispatcher's report of the informant's tip


Regarding anonymous tips, courts routinely hold that, "because an
anonymous caller's basis of knowledge and veracity are typically unknown,
anonymous tips are toward the low-end of the reliability scale.  State vs.
Roth, 827 P.2d 255, 257 (Utah Ct. App. 1992).


When dealing with an anonymous tip, prosecutors must elicit as much
corroborating evidence from the officer as possible.  This must include as
much detail as possible about the time and location of the offense,
particulars of the offense, description of the vehicle and occupants, as well
as the ability of the informant to observe the behavior.  Prosecutors should
advise law enforcement that an additional driving pattern or observations of







impairment must be obtained in order to make a valid stop from an
anonymous informant.


Citizen informants, on the other hand, generally have much greater indicia
of reliability and are more easily supported in court.  In Kaysville City vs.
Mulcahy, 943 P.2d 231, 235 (Utah Ct. App 1997), the Court of Appeals
addressed the reliability of citizen informants:


In contrast [to an anonymous informant], an identified citizen
informant is high on the reliability scale.  We simply assume veracity
when a citizen-informant provides information as a victim or witness
of crime.  This is because citizen informers, unlike police informers,
volunteer information out of concern for the community and not for
personal benefit.  Further weighing in favor of the reliability and
veracity of a named citizen-informant is that the informant is exposed
to possible criminal and civil prosecution if the report is false.  And,
by providing his or her name, a citizen-informant makes it possible
for the police to verify the facts underlying the report.


Further weighing in favor of the reliability and veracity of a named
citizen-informant is that the informant is exposed to possible criminal
and civil prosecution if the report is false.


The final factor is whether the police officer's personal observations
confirm the dispatcher's report of the informant's tip.  The officer may
corroborate the tip either by observing the illegal activity or by finding
the person, the vehicle and the location substantially as described by
the informant.   Certainly, officers are encouraged to investigate the
suspect immediately, rather than to allow the suspect to drive so that
the officer may observe the driving. Otherwise, the risk that the
suspect will be involved in an accident increases, which is not in the
public's interest."   Lastly, regarding this factor, "where the reliability
of the information is increased, less corroboration is necessary.


Before proceeding further, we think it vital to emphasize that the tip in
this case reported a drunk driver who was at that time on the road.
We therefore must consider the ever-changing equation used to
balance the rights of an individual to be free from unwarranted
intrusions of his or her freedom of movement and right to privacy with
the right of the public to be protected from unreasonable danger. This







equation and the balance change with the facts presented.


Internal quotations and citations omitted.


6.4 REASONABLE SUSPICION NOT NECESSARY


There are times and situations when reasonable suspicion is not
necessary for an officer to approach a vehicle or begin an investigation. 
This will occur when the officer is not using a show of force or authority to
stop or detain a vehicle.  For example, an officer approaching a vehicle
that is already stopped or disabled is not a “stop” and does not need to be
supported by reasonable suspicion.


6.5 ODOR OF ALCOHOL IS REASONABLE SUSPICION


There will certainly be times when an officer has contact with a driver that
was not precipitated by suspicion of impaired driving.  This may occur
either at an accident scene, a casual encounter, or perhaps a stop for a
simple traffic violation such as speeding.  The Utah courts have
consistently held that upon the detection of an odor of alcohol coming from
the driver, that the officer will then have reasonable suspicion to detain the
driver further in order to investigate a possible DUI case.  Bountiful City vs.
Maestas, 788 P.2d 231 (Utah Ct. App 1990).


6.6 PROBABLE CAUSE TO ARREST FOR DUI


Utah Code Ann. § 41-6a-508 outlines the standard for making a DUI arrest:


41-6a-508.  Arrest without a warrant for a driving under the influence
violation.


A peace officer may, without a warrant, arrest a person for a violation
of Section 41-6a-502 when the peace officer has probable cause to
believe the violation has occurred, although not in the peace officer's
presence, and if the peace officer has probable cause to believe that
the violation was committed by the person.  


In a judicial determination of whether an officer has probable cause to
arrest for driving under the influence of alcohol, a court “ask whether from
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the facts known to the officer, and the inferences which fairly might be
drawn therefrom, a reasonable and prudent person in his position would be
justified in believing that the suspect had committed the offense”. Layton
City v. Noon 736 P.2d 1035 (Utah Ct. App. 1987).  This determination will
always be a fact-sensitive analysis, but if an officer can clearly articulate
evidence that meets each of the elements for the offense of DUI, a court
should find that probable cause existed.
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CHAPTER 7


SOBRIETY CHECKPOINTS


7.1 GENERALLY


A sobriety checkpoint involves the stopping of every vehicle or a specified
sequence of vehicles at a predetermined, fixed location.  As the name
suggests, sobriety checkpoints are conducted to detect drivers impaired by
alcohol or other drugs.  Unlike the more traditional law enforcement
method of apprehending impaired drivers, checkpoints allow officers to
stop vehicles without any suspicion of wrongdoing.


Sobriety checkpoints have been challenged in Utah and other states by
arguing that a checkpoint is an unreasonable search and seizure. 


The Fourth Amendment of the United States Constitution protects
individuals from unreasonable searches and seizures conducted by the
government.  Searches involve intrusive police investigative activity, while
seizures involve stops and arrests by police.  This clause protects one’s
person, as well as anything in which one has a reasonable expectation of
privacy.  


A checkpoint is a seizure.  Motorists generally have an expectation of
privacy in their vehicles, and a checkpoint intentionally restricts or delays
their movement. To be unconstitutional, however, the seizure must also be
“unreasonable.”  A seizure is generally reasonable under the Fourth
Amendment when there is reasonable suspicion of criminal activity.  The
reasonable suspicion must also be individualized.  For example, when a
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police officer sees a motorist swerving and driving erratically, the officer
can detain the motorist due to the suspicion that he/she is driving while
impaired.  A police officer cannot, however, randomly stop a vehicle simply
because it is late at night and the officer wants to check whether the driver
is impaired – the officer must reasonably suspect that the motorist has
committed a violation.  It is clear that checkpoints are not conducted on the
basis of reasonable suspicion – vehicles are systematically stopped
without any suspicion of wrongdoing. 


7.2 CONSTITUTIONALITY


In United States v. Martinez-Fuerte, 428 U.S. 543 (1976), the United
States Supreme Court created an exception to the Terry rule for
administrative checkpoints.  Yet not all states have statutory provisions
allowing such practices.


Utah has enacted Utah Code Ann. §77–23-104 which provides for
checkpoints so long as certain conditions are met.  The Utah Supreme
Court considered the constitutionality of this statute in State v. Debooy,
996 P.2d 546 (Utah 2000).  The court first stated that, 


The search and seizure provisions of both the United States and
Utah Constitutions prohibit sweeping, dragnet-type detentions of
ordinary people engaged in peaceful, ordinary activities. Under both
constitutions, the general rule is that "specific and articulable facts . .
. taken together with rational inferences from those facts, [must]
reasonably warrant" the particular intrusion. Terry v. Ohio, 392 U.S.
1, 21, 20 L. Ed. 2d 889, 88 S. Ct. 1868 (1968).


Id., at 549.


Although the court felt that the checkpoint at issue in Debooy was
unreasonable and violated both the statute and the constitution, the court
clearly stated that although, “we find that the checkpoint in the present
case violates the Fourth Amendment and article I, section 14 of the Utah
Constitution. We sustain the constitutionality of section 77-23-104, but
determine that the checkpoint in this case was not properly authorized
under its provisions”.  Emphasis added Id., at 554.
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7.3 STATUTE


The authorizing statue for administrative checkpoints is Utah Code Ann.
§77-23-101 et. seq. which reads:


77-23-101. Title of act.


Sections 77-23-101 through 77-23-105 may be cited as the "Administrative
Traffic Checkpoint Act."


77-23-102. Definitions.


As used in this part:  


(1) "Administrative traffic checkpoint" means a roadblock procedure where
enforcement officers stop all, or a designated sequence of, motor vehicles
traveling on highways and roads and subject those vehicles to inspection
or testing and the drivers or occupants to questioning or the production of
documents.  


(2) "Command level officer" includes all sheriffs, heads of law enforcement
agencies, and all supervisory enforcement officers of sergeant rank or
higher.  


(3) "Emergency circumstances" means circumstances where enforcement
officers reasonably believe road conditions, weather conditions, or persons
present a significant hazard to persons or the property of other persons. 
 
(4) "Enforcement officer" includes:  


(a) peace officers as defined in Title 53, Chapter 13, Peace Officer
Classifications;  


(b) correctional officers as defined in Title 53, Chapter 13;  


(c) special function officers as defined and under the restrictions of Title
53, Chapter 13; and  


(d) federal officers as defined in Title 53, Chapter 13.  
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(5) "Magistrate" includes all judicial officers enumerated in Subsection
77-1-3(4).  


(6) "Motor vehicle" includes all vehicles as defined in Title 41, Chapter 1a.  


77-23-103. Circumstances permitting an administrative traffic checkpoint.


A motor vehicle may be stopped and the occupants detained by an
enforcement officer when the enforcement officer:  


(1) is acting pursuant to a duly authorized search warrant or arrest warrant; 


(2) has probable cause to arrest or search;  


(3) has reasonable suspicion that criminal activity has occurred or is
occurring;  


(4) is acting under emergency circumstances; or  


(5) is acting pursuant to duly authorized administrative traffic checkpoint
authority granted by a magistrate in accordance with Section 77-23-104.  


77-23-104. Written plan - Approval of magistrate.


(1)  An administrative traffic checkpoint may be established and operated
upon written authority of a magistrate.  


(2)  A magistrate may issue written authority to establish and operate an
administrative traffic checkpoint if:  


(a) a command level officer submits to the magistrate a written plan signed
by the command level officer describing:  


(i) the location of the checkpoint including geographical and topographical
information;  


(ii) the date, time, and duration of the checkpoint;  
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(iii) the sequence of traffic to be stopped;  


(iv) the purpose of the checkpoint, including the inspection or inquiry to be
conducted;  


(v) the minimum number of personnel to be employed in operating the
checkpoint, including the rank of the officer or officers in charge at the
scene;  


(vi) the configuration and location of signs, barriers, and other means of
informing approaching motorists that they must stop and directing them to
the place to stop;  


(vii) any advance notice to the public at large of the establishment of the
checkpoint; and  


(viii) the instructions to be given to the enforcement officers operating the
checkpoint;  


(b) the magistrate makes an independent judicial determination that the
plan appropriately:  


(i) minimizes the length of time the motorist will be delayed;  


(ii) minimizes the intrusion of the inspection or inquiry;  


(iii) minimizes the fear and anxiety the motorist will experience;  


(iv) minimizes the degree of discretion to be exercised by the individual
enforcement officers operating the checkpoint; and  


(v) maximizes the safety of the motorist and the enforcement officers; and
  
(c) the administrative traffic checkpoint has the primary purpose of
inspecting, verifying, or detecting:  


(i) drivers that may be under the influence of alcohol or drugs;  


(ii) license plates, registration certificates, insurance certificates, or driver
licenses;  







(iii) violations of Title 23, Wildlife Resources Code of Utah; or  


(iv) other circumstances that are specifically distinguishable by the
magistrate from a general interest in crime control.  


(3)  Upon determination by the magistrate that the plan meets the
requirements of Subsection (2), the magistrate shall sign the authorization
and issue it to the command level officer, retaining a copy for the court's
file.  


(4)  A copy of the plan and signed authorization shall be issued to the
checkpoint command level officer participating in the operation of the
checkpoint.  


(5)  Any enforcement officer participating in the operation of the checkpoint
shall conform his activities as nearly as practicable to the procedures
outlined in the plan.  


(6)  The checkpoint command level officer shall be available to exhibit a
copy of the plan and signed authorization to any motorist who has been
stopped at the checkpoint upon request of the motorist.  


7.3.1 PENALTY FOR FAILURE TO STOP AT CHECKPOINT


77-23-105. Failure to stop - Criminal liability.


Any person who intentionally and knowingly passes, without stopping as
required, any administrative traffic checkpoint operated under the authority
of a magistrate as provided in Section 77-23-104 is guilty of a class B
misdemeanor.  


7.4 EFFECT OF NON-COMPLIANCE WITH STATUTE


Since the statute sets forth a fairly easy-to-follow checklist of requirements
for a valid checkpoint, agencies should carefully follow the steps and
assure that the checkpoint is narrowly constructed so as not to run afoul of
the courts.  If the checkpoint is overbroad or proper judicial approval is not
obtained, any evidence obtained at the checkpoint will be suppressed.



http://le.utah.gov/~code/TITLE77/77_1D.htm





The good faith exception will not apply to admit evidence obtained after
making a warrantless administrative traffic checkpoint stop which was
conducted pursuant to a judicially approved plan that violated both this
section and the United States Constitution. State v. Deherrera, 965 P.2d
501 (Utah Ct. App. 1998). 


Further, if “independent” reasonable suspicion is obtained due to an
inappropriate checkpoint (such as an illegal u-turn), that evidence will also
be suppressed, since it was the illegal checkpoint that precipitated the
additional activity.  Debooy, at 548.


In short, it is critical that the statute be very carefully complied with in order
to preserve any evidence obtained during the checkpoint.


updated 03.22.2007





		Page 1

		7.1 GENERALLY



		Page 2

		7.2 CONSTITUTIONALITY



		Page 3

		7.3 STATUTE



		Page 4

		Page 5

		Page 6

		7.3.1 PENALTY FOR FAILURE TO STOP AT CHECKPOINT

		7.4 EFFECT OF NON-COMPLIANCE WITH STATUTE



		Page 7



DUI Manual
 
Chapter 7

DUI Manual
 
Chapter 8



8.4 CONSTITUTIONAL CONSIDERATIONS

8.5 STANDARDIZED FIELD SOBRIETY TESTS

8.5.1 HORIZONTAL AND VERTICAL GAZE

NYSTAGMUS

8.5.2 DIVIDED ATTENTION TESTS

8.5.2.1 WALK AND TURN

8.5.2.2 ONE-LEG STAND

8.6 COMMENTS ON REFUSAL TO PERFORM SFSTs

CHAPTER 9

MIRANDA, RIGHT TO COUNSEL, AND SELF-INCRIMINATION

9.1 GENERALLY

9.2 CHEMICAL OR PHYSICAL TESTS

9.3 FIELD SOBRIETY TESTS

9.4 BLOOD ALCOHOL

9.5 BREATH TESTS

9.6 RIGHT TO COUNSEL

9.7 ARREST

CHAPTER 10

BLOOD, BREATH OR URINE SAMPLES

10.1 GENERALLY

10.1.1 ADMINISTRATION OF TEST

10.1.2 ADDITIONAL TEST

10.1.3 RIGHT TO COUNSEL

10.2 IMPLIED CONSENT

10.3 IMPLIED CONSENT REFUSAL

10.3.1 DEFINITION OF REFUSAL

10.3.2 REFUSAL ADMONITION

10.3.3 PERSONS INCAPABLE OF REFUSAL



10.3.5 ADMISSIBILITY OF REFUSAL EVIDENCE

10.4 PRESERVATION OF SAMPLE

10.5 PERSONS AUTHORIZED TO DRAW BLOOD

10.5.1 IMMUNITY

10.6 WARRANT FOR FORCIBLE BLOOD DRAW

10.6.1 GENERALLY

10.6.2 STATE V. RODRIGUEZ

10.6.3 SAMPLE WARRANT AFFIDAVIT

10.7 ADMISSION OF BREATH TESTS

10.7.1 GENERALLY

10.7.2 PROCEDURES

CHAPTER 11

LICENSE SUSPENSIONS

11.1 GENERALLY

11.1.1 DEFINITIONS

11.1.2 OFFENSES REQUIRING ACTION

11.1.3 EMERGENCY ACTION

11.2 LENGTH OF SUSPENSION

11.3 OTHER LICENSE PENALTIES

11.4 PROCEDURES

CHAPTER 12

SCIENTIFIC EVIDENCE

12.1 GENERALLY

12.2 THREE PHASES

12.2.1 ABSORBTION

12.2.2 PEAK

12.2.3 ELIMINATION

12.3 RELATION BACK OF ALCOHOL CONCENTRATION: IN



GENERAL

12.4 RELATION BACK METHODS

12.4.1 RETROGRADE EXTRAPOLATION

12.4.2 SUBTRACTIVE RETROGRADE

12.4.3 CIRCUMSTANTIAL RETROGRADE

12.4.4 PHYSICAL SYMPTOMS AS CIRCUMSTANTIAL

EVIDENCE OF RELATION BACK

12.5 ADMISSIBILITY OF EVIDENCE BASED ON MEASURED

ALCOHOL CONCENTRATION

12.6 BLOOD TO BREATH RATIO

12.7 ALVEOLAR AIR

CHAPTER 13

SCREENING AND PRE-TRIAL

13.1 SCREENING

13.1.1 JURISDICTION

13.1.2 THE CHARGING DECISION

13.2 BAIL AND PRE-TRIAL RELEASE

13.2.1 GENERALLY

13.2.2 PRACTICE TIPS

13.3 PRE-TRIAL MOTIONS

13.4 PLEA NEGOTIATIONS

13.4.1 GENERALLY

13.4.2 RESTRICTIONS ON PLEA NEGOTIATIONS

13.4.2.1 NEGOTIATING LICENSE SUSPENSION

13.4.2.2 PLEAS IN ABEYANCE



CHAPTER 14

TRIAL PRACTICE

14.1 TRIAL PREPARATION

14.2 TRIAL

14.2.1 JURY SELECTION

14.2.2 OPENING STATEMENT

14.2.3 DIRECT EXAMINATION

14.2.4 CROSS EXAMINATION

14.2.5 CLOSING ARGUMENT

CHAPTER 15

PRIOR CONVICTIONS / ENHANCEMENTS

15.1 GENERALLY

15.2 STATUTES

15.2.1 OFFENSE CLASSIFICATION ENHANCEMENT

15.2.2 PUNISHMENT ENHANCEMENT

15.3 PROVING THE PRIOR CONVICTION

15.3.1 CHALLENGES TO THE PRIOR CONVICTION

CHAPTER 16

JURY INSTRUCTIONS

16.1 GENERALLY

16.2 SAMPLE INSTRUCTIONS

16.2.1 GENERAL JURY INSTRUCTIONS

16.2.2 DUI-SPECIFIC INSTRUCTIONS



CHAPTER 17

SENTENCING

17.1 GENERALLY

17.2 BEST SENTENCING PRACTICES GUIDE

17.2 SENTENCING MATRICES

CHAPTER 18

RESTITUTION

18.1 GENERALLY

18.2 DEFINITIONS

18.3 APPLICABILITY TO DUI OFFENSES

18.4 INSURANCE COMPANY AS VICTIM

CHAPTER 19

VICTIM CONSIDERATIONS

19.1 GENERALLY

19.2 VICTIMS BILL OF RIGHTS

19.3 REMEDIES



CHAPTER 20

RELATED OFFENSES

20.1 GENERALLY

20.2 RECKLESS DRIVING

20.3 ALCOHOL-RELATED RECKLESS DRIVING

20.4 YOUTH “NOT-A-DROP” DUI

20.5 OPEN CONTAINER

20.5.1 DEFINITIONS

20.5.2 PROHIBITIONS AND PENALTIES

20.6 ALCOHOL-RESTRICTED DRIVER

20.6.1 DEFINITIONS

20.6.2 PROHIBITIONS AND PENALTIES

20.7 INTERLOCK-RESTRICTED DRIVER

20.7.1 DEFINITIONS

20.7.2 PROHIBITIONS AND PENALTIES

20.8 COMMERCIAL DRIVERS



APPENDIX I

OVERCOMING COMMON DEFENSES

APRI BROCHURE, “OVERCOMING COMMON DEFENSES”

APPENDIX II

CRASH RECONSTRUCTION BASICS

APRI BROCHURE, “CRASH RECONSTRUCTION BASICS”

APPENDIX III

BEST SENTENCING PRACTICES

UTAH SENTENCING COMMISSION, “BEST SENTENCING

PRACTICES GUIDEBOOK, 2003"

APPENDIX IV

HGN VIDEO


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10

